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Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

T Arising out of Order-in-Original Nos. 08-09/DC/Demand/20-21/S.Tax dated 15.07.2020,
. passed by Assistant/Deputy Commissioner, Central GST & Central Excise, Div-l, Ahmedabad-
North

2} arftererd] &7 A9 U9 9aT Name & Address of the Appellant / Respondent

Appellant-. - M/s Arvind Electropumps.
Respondent- Deputy Commissioner, Central GST & Central Excise, Div-l, Ahmedabad-Nosin

FrE @i 39 Aadid oSy | A W BT ¥ @ T8 §9 AR B HRY genmierfa T
TATQ TTT FEH I F ST A G IR YR PR qepal 2|

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application. as the
one may be against such order, to the appropriate authority in the following way :

AR WRBR FT 0T A&

. Revision application to Government of India :

(1) %ﬁﬁuwwaﬁﬁw,wwﬁwaﬂﬁﬁﬁmwﬂmﬁa%aﬁﬁ@ﬁam-L'
IR B o TP B et GO amae awefl Wi, ¥R WRPR, oW ®ARE, .RE
fommr, el WY, Sftam Siu wgw, wae A, =S el - 110001 @ F S A(RT |

(i A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by firs'
proviso to sub-section (1) of Section-35 ibid :

i ofy W @ B @ e ¥ o A @l eRem ¥ R qUSrTR a1 3R GRA™ H o
frdll soeTTR ¥ TEY WOSTIR ¥ Wi o 9 g¢ AT, @ fRE $uSrIR a1 wosw d A a8 fardd
FrREm ¥ a1 fHd qoerR # & A1 A ufEa & KA g8 8

(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or tc
another factory or from one warehouse to another during the course of processing of the goods in =
warehouse or in storage whether in a factory or in a warehouse.
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YRa & aEx e g @ e # Friffee wa o ae @ fafwio A vl gew dTa Ad WS
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable matenal used in the manufacture of the goods which are exported
to any country or territory outside India.

% o o WA oy A ARa & aer (e @1 qeE B et e o me 8

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3iferT ST @ IS Yob B WA B o1 T TS e A @) T € SN U9 AR W ogH G
from & yarfaw  arged, onfra & g W a1 wW W A a8 A A affaw (42) 1998 U 108 g1
frge fFT g &)

-

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such orde:
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec 109
of the Finance (No.2) Act, 1998.

S-d1 Swes Yob (@en) Frommaen 2001 & W o & il fafafde wum dem gu-s # &1 wfcar «
WG srew @ ufy ey YR fdre ¥ &9 AN B e qE-oew Ud o ey @) gl-al uferd & o
Sfera oz by orr =Ry ) o Wit @rel 3 &1 g & afeta awy 35— W i o @ e
& Wed B WY EAR-6 A P gy N B =l

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise {Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

RRATH oET © Y Ol Well X@H UF o GUL A1 IFA B & dl vUd 200/~ BV AT @i
3R gl HorT T U@ SiRg W ST @1 A 1000/~ ) I IS B W |

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

A Iok, BT IR YRH T [aTHY HUAIT SR & TR e —
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

()

BET Ire Yo AR, 1044 ) gwT 35-4) /353 B A

Under Section 35B/ 35E of CEA, 1944 an appeal lies 1o :-

ot aRes 2 (1) & ¥ AN IR B el &) A, il & Amel § WA Yo, @a
WWwWWW(@ﬁ)ﬁWWW.WﬁZMWL
a§'m?-ﬁ g ,AWRAT |, FATUTATIR, HFHGIEIE —380004

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2" fioor, Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals

other than as mentioned in para-2{i) (a) above.




(3)

(5)

(6)

S .

The appeal to the Appellate Tribunal shall be fited in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-.
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of

the Tribunal is situated.

afe g ey W o HA Sl w1 WAy A & @ Udd e A8 & AU B B I U
S Y o o =Ry gw 9eg @ B0 e ot 5 foran udl wRl 9w @ forg genfRafa e
TR BT Ueh AT U BT TRBR B U e fhar SR #

In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be. is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

R Yot AR 1970 FUT GG @ -1 % ofdv FMeiRa fby srgaR S anden
7ot ey geRerfy fofaa wfER & oty # ¥ TRE B UE 90 W ©.6.50 U BT AT Yook
feme @ BT ARy )

One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-i item
of the court fee Act, 1975 as amended.

37 3R Wt wEal B e eRa gl el @) oiR i e sl fem e @ S 3 ge,
Bl $UTEH Yo Td Farax el sy (i) frm, 1e2 # Mg &1

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982,

W Yo, D1 IR Yodh TG VAR e e (RRee). @ oufd adielt & Ama ¢
Fdex AT (Demand) Ud  &F (Penalty) &1 10% & HT & Iforard ¢ gt aftwaw @ s
FNETIFIT B I{Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act
1994)

WWQWSNWW*W, anfdra gy “wd=w FY AT (Duty Demandoed) -
(i) (Section) @8 11D & aga fauifva ufdr;
(ii) forar arera @erde wide Fr ofly;
(i) dade $e ATAT & 97 6 F aga 7 U,

= o o #AT Afed arher & g 9F ST Y e A, srdver aifee v & ForT qf end we Rav I ¢

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shail not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded” shall include:
0] amount determined under Section 11 D, '
(i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.

= B9 AW F ufy yfw wlwer & wAaT SET 4FF Huar geF a1 gvs Rafda g @t At fre wv ogea
¥ 10% FIaW W A 557 Faw qvs Aala g 7€ av8 & 10% s o @ o7 wwdr ¢

In view of above, an appeal against this order shall lie before the Tribunal on payment of

10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

nalty alone is in dispute.”
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ORDER IN APPEAL

These appeals have been filed by M/s. Arvind Electropumps, Plot
No. 62-63, Phase-l, Modern Bakery Road, GIDC, Naroda, Ahmedabad- 382
330 (henceforth referred as “appeliant”) against the Orders-In-Original No.
08-09/DC/Demand/20-21/S.Tax .dated 15.07.2020 {henceforth referred as
“impugned orders") passed by the Defuty Commissioner, Central GST &
CX. Division-l, Ahmedabad-North (henceforth referred as “adjudicating

authority").

2. The fact of the case, in brief, are that the appellant is engaged in
manufacturer and clearance of various types of submersible pumps,
motors and parts thereof etc. falling under Chapter 84' of the Cenftral Excise
Tariff Act, 1985. The appellant was having Central Excise Registration No.
AAOFA2026JXMO01, Service Tax Registration No. AAOFA2026JST00Y and
also holding GSTIN NO. 24AAOFA2026J1ZN. The appellant is also exporting

the goods manufactured by the them.

2.1, During the course of audit of records of the appellant by officers
of Customs Revenue Audit {CRA), C& AG, it was observed that the
appellant had exported its manufactured goods to a foreign based
cémpony named M/s. Grainger Global Sourcing US.A. {hereinafter referred
to as "GGS") and entered into an agreement dated 31.07.2007 with GGS for
the purpose of the sale of goods like submersible pumps, motors etc. It was
provided in Para 8 B of the said agreement that the appellant was liable to
reimburse the charges incurred in connection with the products returned
for product failure, defects, recalls or corrective actions. Such
reimbursement was for the period of 18 months from the date of receipt of
the products by GGS and 12 months from the date of sale by the GGS to its
customers. The appellant used fo reimburse the amounts to the GGS for the
goods returned by GGS for the reasons of defects. Therefore, the appellant
was liable to discharge service tax on the expenses incurred by them on
the ground that the GGS was providing services to the appellant for

aftersales warranty on their behalf.

2.2 Subsequently, the appellant amended para 8 of the agreement
dated 31.07.2007 on 06.10.2013 and the product cost was re-negotiated to

the extent of 3% less than the value agreed earlier and para 8 (B) which
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connection with the products réturned for product failure defects, recalls or
corrective actions, was deleted. The last sentence of the para 8A which
read as "defects for the purpose of 8 [a)(b) shall be determined by GGS in

its reasonable disc_re'rion" was also deleted in the agreement dated

06.10.2013.

2.3. It was observed by the Audit officers that after the amendment
in agreement w.e.f 06.10.2013, the charges for warranty service provided
by GGS were deducted from ’r-he value of the goods' @ 3% and the
appellant was not paying service tax on the differential 3% value on
account of warranty services.‘ It was contended by the audit that the
appellant was required to pay service fax under reverse charge
mechanism for the warranty services provided by the foreign based service
. provider i.e. GGS U.S.A. Accordingly, a show cause notice F. No. V.16-
12/Dem/ Arvind Electropumps/17-18 dated 21.03.2018 was issued to the
appellant, demanding service tax amounting fo Rs. 26,20,391/- for the
period from October-2013 fo December-2016 by invoking extended period
of limitation under Section 73 of the Finance Act, 1994 ol_ongwi’rh interest
under reverse charge mechanism on the ground that the appellant was
recipient of warranty services provided by GGS. It was also proposed to

imposed penalty under Section 78-of the Finance Act, 1944.

3. Further, a periodical Show Cause Notice F.No. V/16-04/ Arvind/
Dem/19-20/Service Tax dated 19.06.2019 for the period from January-2017

. to June-2017, was also issued under the provision of Section 73(1A) of the
Finance Act, 1944 demanding service tax amounting to Rs.5,33,597/- under

Section 73 of the Finance Act, 1994 alongwith interest under reverse charge

“mechanism on the ground that the appellant was recipient of warranty

services provided by GGS. It was also proposed to imposed penalty under

Section 76 of the Finance Act, 1944.

4, The adjudicating authority vide impugned orders dated
15.07.2020 held that the agreement w.ef 06.10.2013 states regarding
‘Product Warranties in consideration of supplier deducting 3% of Product
Cost' is nothing but an indirect way of reimbursing "Warranty Charges” for
the warranty services that were being provided by the foreign client i.e M/s
GGS and the omoUni of 3% is nothing but the consideration towards
warranty services provided by M/s GGS during the period from October-

2013 to June-2017. Accordingly, he confirmed the demand of service tax
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in both the SCNs alongwith interest and impose penalty under the provision
of Section 76 and Section 78 of the Finance Act, 1944,

S. Being aggrieved by the impugned orders dated 15.07.2020, the
appellant have filed the instant appeal on the ground that:

» the value of service @3% cannot be loaded on the exported
goods because it was neither additional remittance made by the
appellant nor value of any service provided by GGS;

» the transaction value was re-negotiaoted after 06.10.2013 and
condition of reimbursement of returned goods was done away
with and no commitment for providing any service to the buyers
of M/s. GGS;

> the goods were cleared on proper assessment of shipping bills and
transaction value was never dispuied by the department and
therefore, no dispute can be raised for the purpose of charging
service tax by enhancing the value of the exported goods;

» there was no evidence on record to show that the appellant had
actually received any service from M/s. GGS;

» the service if any, are provided-outside India on the goods which
are already sold by. the appellant and therefore, services
performed outside India on goods under the ownership of the
foreign buyer are not taxable in India;

» extended period of limitation could not been invoked as the issue of
non-payment of service tax on reimbursable charges on warranty
services were well within the knowledge of the department:

> the Adjudicating Authority has not considered both the agreements in
proper manner as no wamranty in terms of any repairs or service was
given by the appellant on the products sold by the appellant 1o M/s.
GGS. Thus the Adjudicating Authority has grossly erred in interprefing
the terms of the agreement and passed the order on absolutely wrong
premise;

» the appellant agreed fo reimburse the cost of product and freight
charges on returned goods. But this amount was not agreed io be
reimbursed by the appellant for any service or repairs undertaken by
M/s. GGS on behalf of the appeliant;

» in the new agreement there was no warranty for providing any repair
service on the in -warranty products and appeilant will no longer be
responsible to pay cost of the product, plus freight charges and other
expenses if the goods are found to be defective and same are
returned;

» in the agreemeni nowhere provided for any reimbursement on
account of any repairs and service of in warranty products;

» the said services are "performance based services” where the place of
provision of sevice is always outside India;

» the taxable event ie. the service of in-waranty products has
admittedly not taken place within the territory of the Union of India.
service tax can be demanded from a recipient of service located in
India only when the service is rendered in India, but not when the
service was rendered in a foreign country and relied upon following
judgements:

1. Hon'ble Tribunal in case of Hyundai Motor India Pvt. Ltd.
vs.Commr. of C. Ex. & S.T., LTU, Chennai -2019 (29} G.5.T.L. 452 (Tri.
- Chennai},

2. Hon' ble Supreme Court dismissed the civil appeal filed by the
department on merits which is reported in Commissioner v.
Hyundai Motor india Pvt. Ltd. - 2020 (32) G.S.T.L. J154 {S.C.}].

3 Hon'ble Tribunal in case of Welspun Gujarat Stahl Rohren Limited-

-
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2007 (5) STR 38,8harat Forge Limited- 2008 {(?) STR 67 and Intas
Pharmaceuticals reported in 2009 {16) STR 748,

4. Hon'ble Tribunal in case of Infosys Ltd. reported in 2014-T10L-409-
CESTAT-BANG,

5 Hon'ble Tribunal in case of KPIT Technologies Ltd. reported in 2014
(36) STR 1098.

» they also relied upon Circular No. 36/4/2001 dated 8.10.2001 also, the
Government has clarified that services provided beyond the territorial
waters of India were not liable to service tax as service fax had not
been extended to such areas like the Continental Shelf and the
Exclusive Economic Zones of India: ‘

» the Show Cause Notice and the impugned order does not provide
details of any "taxable service” and therefore, the demand of service
tax is unsustainable; _

» Sr. No. 10 of the Table given under 30/2012-§T dated 20.06.2012
provides that the service recipient is liable to discharge 100% service
tax on any taxable services provided or agreed fo be provided by any
person who is located in a non-taxable territory and received by any
person located in the taxable territory;

» the show cause notice has determined the person chargeable to

. service tax and value of the service but the show cause nofice did not
provide any details as to what is the nature of the service or
classification of the service to determine the rate of levy of service tax.

» the show cause nolice also does not invoke section 66A of the Finance
Act which is mandatorily required charge service fax on services
received from outside Indic;

» the Show Cause notice also did not provide whether the said service
was a taxable service within the terms of section 65{ 105) of the
Finance Act, 1994

» they relied upon judgement of Hon' ble Tribunal in case of
Commissioner of Centiral Excise, Bhopal vs. M.P. Windfarm Lid.- 2017
(51) S.T.R. 413 {(Tr. - Del.) and in case of Avatar & Company vs.
Commissioner of Central Excise, Nagpur- 2017 {48) S.T.R. 66 {Tri. -
Mumbai), -

» the adjudicating authority have no jurisdiction fo recalculate the
transaction value of the exported goods and hold that the goods
were exported at only 97% value and 3% deduction from the contract

. price of the goods was towards service which was chargeable fo
service tax;

» the adjudicating Authority has not considered the factum of revenue
neutrality in the present case and relied upon various decisions;

> the adjudicating Authority could not have invoked extended period of
limitation in the absence of suppression of facts with the intent to
evade the payment of duty and relied upon various judgements.

b. Personal hearing in the matter was held on 19.02.2021 through
virtual mode. Shri Bissa Sudhanshu, Advocate, appeared on behalf of the
appellant for hearing. He re-iterated the submissions made in the appeal

memorandum.

7. | have carefully gone through the facts of the case available on
records, grounds of appeal in the Appeal Memorandum as well as oral and
written submissions made at the time of personal hearing. | find that the

issue to be decided in the instant case is whether the impugned order

-
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correctly held the appellant liable to discharge service tax under RCM on

the reimbursement of expenses incurred towards warranty charges for the

warranty services provided. by foreign client M/s GGS on behalf of the

appellant under Reverse Charge mechanism{RCM) in term of Nofification

NO.30/2012-ST dated 20.06.2012 or otherwise.

period October, 2013 to June, 2017.

The demand pertains to

7.1 The relevant portion of Notification No. 30/2012-S7 dated 20.06.2012 is

reproduced below for reference:

SR
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In exercise of the powers conferred bf sub-section (2] of section 68 of the
Finance Act, 1994 (32 of 1994, and in supersession of i) noftification of the
Government of India in the Ministry of Finance (Department of Revenue),
No. 15/2012-Service Tax, dated the 17th March, 2012, published in the
Gazette of India, Extraordinary, Part li, Section 3, Sub-section (i), vide
number G.5.R 213(E), dated the 17th March, 2012, and (i} notification of
the Government of India in the Ministry of Finance (Department of
Revenue), No. 36/2004-Service Tox, dated the 3ist December, 2004,
published in the Gazette of India, Extraordinary, Part I, Section 3, Sub-
section (i), vide number G.S.R 849(E), dated the 31st December, 2004,
except as respects things done or omitted to be done before such
supersession, the Central Government hereby notifies the following taxable
services and the extent of service tax payable thereon by the person liable
to pay service fax for the purposes of the said sub-section, namely :—

I, The faxable services,—

(B} provided or agreed fo be provided by any person which is located in
a non-taxable territory and received by any person located in the taxable
territory:

(i) The extent of service fax payablethereon by the person who provides
the service and the person who receives the service for the taxable
services specified in (I} shall be as specified in the following Table, namely :-

percentage  of|Percentage of
service tax|service fax
payable by the|payable by the
person providing|person receiving
service the service

il 100%

sl | Description of a service
No.

10. |in respectof any taxable
services provided or agreed
to be provided by any person
who fs located in a non-
taxable territory and received
by any person located in the
taxable territory

Explanation-l. - The person who pays or is liable to pay freight for the
transportation of goods by road in goods cariage, located in fhe faxable
territory shall be treated as the person who receives the service for the

purpose of this notification.

Explanation-if. - In works contract services, where both service provider and
service recipient is the persons liable to pay tax, the service recipient has
the option of choosing the valuation method as per choice, independent
of valuation method adopted by the provider of service.
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2. This notification shall come into force on the st day of July, 2012.
[Nofification No. 30/2012-8.T., dated 20-6-2012]

8. It is observed from the legal provision under the said notification that
service tax on taxable services provided or agreed to be provided by any
person who is located in a non-taxable terrifory and received by any
person located in the taxable teritory shall be paid 100% by the person

receiving the service.

8.1.1t is observed that the appeliant had exported their products to M/s
GGS, USA and had entered into an Agreement with them on 31.07.2007. As
per relevant Clause 8, providing for Product Warranties, Recalls and
Cormrective Actions, GGS will extend the warranty described in said para to '
the customer. The appellant, as supplier, has further agreed to provide
warranfy as detailed in the said clause of agreement. In view of the
above, the appellant is the recipient of service in guestion ie.
reimbursement of expenses incurred towards warranty charges provided
by foreign client M/s GGS and _Ijence liability to pay tax lies with the
appellant who is located in taxable territory i. €. in India. Thus, so far as the
Reverse Charge Mechanism is concermed, there is no doubt on the aspect
as to who shall pay the tax and upto what extent. In term of said.
noftification, the appellant was liable to pay tax on full value under reverse
charge mechanism with effect from 20.06.2012. They have accordingly
discharged their service fax liability till September, 2013. These are

undisputed facts.

8.2. Subsequently, the said agreement was amended/modified on
06.10.2013 under which term of product warranty remained same and
payment of warranty charges were amended. Relevant portion (para 2(B))

of the amended template dated 06.10.2013 is reproduced below for ease

of reference: -

“Notwithstanding the terms and conditions of the agreement

regarding Product Warranties, in consideration of Supplier
deducting 3% of Product Cost, the parties agree that
Subparagraph B of Section 8 of the Agreement is hereby deleted

in its entirety and Supplier will not be responsible to reimburse GGS

for 100% of the total cost, plus freight cost and any other charges

incurred in connection with in-warranty Products returned for

product failures for any reason, and as of the Amendment Date,
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GGS shall indemnify and hold supplier harmiess from any and afl
such In-warranty Products so refurned. In addition, the last
sentence of sub paragraph A of section 8 ("Defects for the
purpose of 8(a)-(b) shall be determined by GGS in its reasonable

discretion”} is hereby deleted.

8.3 It is apparent from the amended agreement above that in order
to accommodate the “warranty charges”, 3% deduction from the product
cost were allowed and negotiated which were payable to GGS, USA by
the appellant. To implement the above modadlities, the bills raised earlier by
- GGS to the appellant for aftersale warranty expenses were discontinued
and to adjust said amount, 3% deductions from value of goods itself were
put into practice. This shows that as per the revised methodology adopted
w.e.f 06.10.2013, the appellant started showing value of exported goods as
97% of the actual value instead of 100%. | find that there is no change in
warranty clause in the agreement except the fact that earlier there was
actual reimbursement to GGS and riow the warranty charges were
negofiated at 3% of value of goods, which was to be deducted from the
value of goods exported by the appellant to GGS. Thus, without any
change in product warranty to their customer in USA, payment method of
warranty charges were amended and hence it is as clear as day light that
after sale warranty services were provided uninterrupted by GGS to the
clients/customers located in USA. Thus, neither the consideration from
foreign client GGS to the appellant interrupted nor the services in
connection with in-warranty products returned for product failures were
discontinued. Thus, the deduction in production cost is nothing but an
indirect way of reimbursing "warranty charges” for warranty services that

were being provided by the foreign client M/s GGS to the appellant.

9. The appellant further confes’re-'d that the show cause notice does
not invoke Section 66A of the Finance Act, 1994 which is mandatorily
required to charge service tax on services received from outside india. In
this context, it is observed that the provision of Section 66A have been
omitted by the Finance Act. 2012 and shall cease to operate from
01.07.2012 when negative list approach as infroduced by Finance Act,2012
comes into operation. Notification N0.23/2012-ST issued under Section 66A
of the Finance Act,1994 appointed 1 day of July 2012 as the date with
effect from which the provisions of said section 66A of said Act shall not
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apply. in view of this, the argument of the appellant that Section 66A of the
Finance Act, 1994 has not been invoked, does not have leg to stand. The
appellant also argued that the adjudicating authority have no jurisdiction
to recalculate the transaction value of the exported goods and hold that
the goods were exported at only 97% value and 3% deduction from the
contract price of the goods was towards service. In this regards, it is
observed that there is no material available on records to Sugges’r that the
’rronsocfion value of exported goods was re-calculated. Hence, the

contention of appellant lacks factual detail and is rejected.

10. It is further contested by the appellant that the factum of
revenue neutrality has not been taken care by the adjudicating authority.
They pleaded that payment in cash made by the oppelloﬁ’r would result in
no gain to the revenue for the reason that equitant amount would then be
re-credited to their account. In this context, there is no dispute on the fact
that the appellant is a recipient of service in question and located in
taxable territory i. e. in India. and hence in term of Notification No.30/2012-
ST dated 20.06.2012, the Iiobilit_y to pay tax lies with the appellant under
Reverse Charge Mechanism. Furthermore, after accepfing the legality of
the transaction and liability in toto, the appellant were already discharging
their service tax liability till September, 2013. This shows that the concept of
revenue neulrality has been taken by the appellant at this later stage
which is nothing but after thought only. This definitely appears to be an
attempt of choosing the way of not discharging or short discharging service
tax liability under the guise of revenue neutrality. It is also observed that
payment of tax either under forward charge or under reverse chclrge
against ’rhé liability arisen by any service provider cannot be carrelated
with their suitability of input or input service credit which is governed by
separate rules/provisions. Further, there is no evidence on record to show
r’rha’r the department denied credit to the appellant on such payment
made by them earlier. It was open for the appellant to pay tax and avail
credit of the same in present transaction also, rather than advancing the
plea of revenue nedfralif)'/. Further, the argument of revenue neutrality
cannot be made a ground for non-discharge of service tax liability. Hence,

their plea is liable for rejection.

11. The appellant further stated that extended beriod is not

invocable and that penalty could not have been invoked in view of the
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fact that demand is bad in law. The ground for invoking extended period is
mentioned by the adjudicating authority in the impugned OIO and | agree
with the same. Had the Customs Revenue Audit (CRA), C&AG., not pointed
it out, the facts would never have seen the light of day. | find this to be a fit
case for invocation of extended period. Further, since | have already held
that the demand is correct in law, the penalty is also properly and correctly

imposed and the same is upheld.

12. In view of the observations and discussions above, | do not find
merit in the grounds raised by the appellant. Accordingly. | uphold the
impugned order and reject the appeai filed by the appellant.

13. orfrerrat 2T & it 18 arfier &1 Fraer Sudi adt & R st @)
The appeal filed by the appellant stands disposed offin above terms.
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=TAkhilesh Kumar)
Commissioner, CGST (Appedls)

Date: .04.2021
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(Atul B. Amin)
Superintendent (Appeals)
CGST, Ahmedabad

By R.P.A.D.

To,

M/s. Arvind Electropumps,
Plot No. 62-63, Phase-l,
Modern Bakery Road,
GIDC, Naroda,
Ahmedabad- 382 330

Copy to: -
1. The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.

2 The Commissioner of Cenfral Tax, Ahmedabad-North.

3. The Additional Commissioner, Central Tax (System), Ahmedabad-North.
4. The Deputy Commissioner, CGST Division-l, Ahnmedabad-North.

.57 Guard File.

6. P.A.File
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